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The U.S. Department of Education, Office for Civil Rights (OCR) investigated a complaint filed against
Denver Public Schools (Didtrict).

The complaint alleges that the District discriminates against limited-English proficient national-origin
minority students (L EP students) by failing to provide educationa services that ensure that such students
have equa and meaningful access to the Digtrict’s program. On April 10 through 21, 1995, OCR
conducted an on-site investigation at six eementary schools, two middle schools, and three high schools,
including information received prior to the visit and conversations after the visit. OCR finds that the
Didtrict discriminates against LEP students on the basis of nationa origin and disability by not providing
them equal educational opportunity, in violation of Title VI, Section 504, and Title |1, and their
implementing regulations.

I dentification

If astudent first learned to speak another language, livesin a home in which another language is spoken,
or speaks or understands another language (unless learned academically), then the student’ s proficiency in
English should be assessed objectively to determine whether the student is LEP and in need of aternative
language services. OCR learned of avariety of inconsistent criteria used within the District for
identifying students who are L EP. According to the Director of Bilingua and ESOL Education
(program director), any student who first spoke alanguage other than English or has another language
spoken in the home is LEP, regardiess of tested proficiency in English. According to the District program
manual, a student is LEP who first spoke a language other than English or has another language spoken in
the home, and scores below certain thresholds on ora and reading tests in English. Student file reviews
and staff member interviews indicated that procedures for initial assessments of English-language
proficiency varied from school to school. Some procedures involved no more than ord interviews.
Testing was administered by staff per sons who have not been trained to administer the instrument.
Inconsistent use of testing criteria was aso found. District staff did not fully under stand the district’s
classfications (specifically category D). OCR further found that language-minority students classified
ascategory D (student who first learned to speak English but has another language spoken at
home) who apparently require alter native language servicesto participate meaningfully in the
academic environment were not identified as L EP.

|nstructional Models

The Digtrict’s selected instructional models for the education of LEP students were found to be
Transitiona Bilingual Education (TBE) and English as a Second Language (ESL; also referred to as
English for Speakers of Other Languages, ESOL, in the program manual), both of which are considered
by experts to be sound models, if implemented fully and correctly. However, OCR found that the District
has not fully implemented its selected models because: (1) Some schools that enroll identified LEP
students have not implementedeither of the District’s selected program models; (2) District educators
report that the curriculum in bilingual education isless demanding than the District’s general
curriculum; and (3) Some LEP students assigned to bilingual programs are not receiving full program
services because the designated bilingual teacher does not have the Spanishtlanguage ability
necessary to provide full services, or the students receive services only from a bilingual
paraprofessional.

When adistrict permits a parent to decline a LEP student’ s participation in a particular formal aternative
language program, the district must continue to ensure that the student has an equal opportunity to have
his or her English-language and academic needs met. District- and building-level staff persons informed



OCR that L EP studentsreceive only mainstream educational services oncethey or their parents
decline participation in alter native language program services. Thiswas confirmed by OCR's review
of student files.

Language-minority students who first learned to speak English are designated by the District as language
category D, regardless of their proficiency in English. The District does not provide alter native
language servicesfor all LEP studentsin language category D. According to a member of the program
director’s staff, schools are not permitted to staff for category D students. If the aternative language
program classisfilled with category A, B, and C students, the school cannot hire or place another teacher
to provide alternative language services for the category D students. The staff person added that category
D LEP students are often those most in need of alternative language services because participation in the
mainstream classroom becomes increasingly difficult for them.

Staffing:
Adminidtrative staff persons informed OCR that, athough teachers in a bilingual education classroom

need Spanish-language skills in order to provide core-areainstruction, not all teachersinstructingin
"bilingual" classroomswere ableto speak Spanish. LEP students assigned to alternative language
program classrooms with unqualified teachers receive native-language instruction from

par aprofessionals who are not qualified to teach

Administrative staff persons informed OCR that evaluation of aternative language program teachers
performance, like the evaluation of all teachers, is the responsibility of the building principal or assistant
principal. They stated that principals are generally unfamiliar with instructional methodologies for
second-language learners. To evaluate alter native language program teacher s effectively, District
principals need training.

Instructional Materials and Resour ces:

Limited financial resources do not justify failure to remedy a deficient supply of instructional materials
and resources suitable for LEP students. According to the program director, in the case of most schools,
instructional materialsin alternative language program classrooms are not compar able in quantity
or quality, when compared with those in mainstream classrooms. Principals often buy all of the materials
for the mainstream classrooms first; then they buy alter native language program materials out of
money left over, even at bilingual schools. OCR’ s investigation included interviews with teachers and the
results of a District-generated questionnaire regarding the "allocated budget for resources' of 21
dementary school ESL teachers.

Exit Criteria:

Building-level investigation, including review of records, confirmed that alter native language program
services are commonly discontinued for LEP students who have not demonstrated proficiency in
the four English-language modalities of speaking, reading, writing, and under standing. Alternative
language program teachers stated that there are no criteriafor exiting LEP students from bilingual
education at the dlementary level. A middle school alternative language program teacher stated that LEP
students transition out of bilingual education in two to three years, once they are proficient in oral English
skills. Another middle school staff person informed OCR that category C and D students should be out of
bilingual education and in the mainstream core because "they are more dominant in English.” At the high
school level, assessment criteriafor exiting are virtualy ignored. Overall, the District failsto ensurethat
when LEP students are exited from alter native language services, they are prepared to participate
meaningfully in the mainstream classroom. Exit criteria used are often based on subjective data or
locally-devel oped tests that are neither normed nor validated. Theexit criteria, wher e established, often
disregard L EP students ability toread or write English.




Former LEP Students:

Building-level investigation confirmed that, once L EP students were exited from alter native language
program services, their ability to succeed academically is not monitored. Interviews reported that
staff persons often do not know who any former LEP students enrolled at the school may be. A middle
school aternative language program teacher stated that al monitoring is done informally by stopping the
students in the halls and asking how they are doing; she does not think she has the "power" to do anything
more formal. A high school aternative language program chairperson aso denied being aware of aformal
procedure for monitoring former LEP students.

Program Evaluation

OCR reguested Didtrict reports, summaries, or evaluations assessing the implementation of the
effectiveness of the programs and services for LEP students. The District' s report included documentation
of LEP students' aggregate gains or losses on annual achievement test scores; that is, al LEP students
achievement in the school year is compared with their achievement level in the previous year to yield an
average grade-equivalent change. However, the academic achievement of LEP studentsis not
compared in the reports with the achievement of other students.

An adminidrative staff member noted that close to 50% of all Hispanic students are known to drop oui.
Many of the students dropping out are from language category D, which further indicates a need for them
to receive speciaized services, according to the staff member.

Communication with parents:

OCR observed notices that were intended for language-minority parents, were often issued in English
only. Trandated notices sometimes did not contain the same information that is provided to the parents of
other students in alanguage understood by the parents.

Communication with students:

OCR found that the Didtrict fails to ensure that language-minority students consistently receive notices of
activities, responsihilities, and academic standards in alanguage and mode of communication appropriate
to their language needs, and containing the same information that is provided to other students.

L EP Students With Disabilities

In order to account for the effect of language on test results, staff persons at some school districts consider
students "dominant language” or "primary language,” often using the terms interchangeably. However,
determining that a student isdominant in English is not equivalent to determining that the student
is proficient in the language skills required to produce valid, reliable results on a specia education
evaluation instrument.

Evaluation

The determination of "language dominance" was not based on a comparison of objective assessment
of proficiency in two or more languages. Rather, staff personswere invited to draw ajudgment of
language dominance based on subjective information regarding the student’ s language use and
background. The person completing the form, who is not necessarily qualified to administer special
education testing instruments, may suggest the language to be used for testing.

Language-minority studentswere not tested to determine the appropriate language for evaluation.
Sometimes LEP students are evaluated in English only because school staff persons decide that LEP
students are "fluent enough™ in English.



Diagnogtic testing instrumentsthat are published in English are often interpreted or trandatedinto
other languages for students who speak another language.

OCR dso observed in language-minority student files several examples of staff persons disregarding
the advice of evaluator sthat unknown effects of language-related criteria affect the reliability of the
results, and should be considered when looking at test scores. Review of language-minority students
specia education files consistently indicated that diagnosis and placement decisions were based, to a
significant extent, on the interpreted meaning of scores rendered for diagnostic instruments. |EP staffing
committees and subsequent evaluators did not record cautions included in evaluation reports regarding the
effect of linguistic differences on the validity and reliability of diagnostic instruments.

Overdll, the Didtrict fails to ensure that language-minority students are not assigned to special education
programs on the basis of criteria that essentially measure and evaluate English-language skills.

Parental Notification of Procedural Safeguards

Staff personsdid not describe a consistent procedur e for identifying the need to communicate with
parentsin alanguage other than English. Some staff persons rely on prior specia education records.
Some staff persons rely on the same language screening records, which, as shown, fail to identify all
language-minority students whose limited ability to speak, read, write, or understand English is a barrier
to their meaningful participation in the mainstream academic environment. Some staff persons do not
know the parents language needs until the staffing, well after parents were to have been notified of their
rights and offered the opportunity to provide informed consent to the evaluation.

Dual Services (Alternative L anguage and Special Education Programs)

OCR wastold in interviews that District schools lack special education staff personswho are qualified
to deliver recognized alter native language services. The Digtrict does not pay specia education
teachers to receive training in alternative language service delivery, as they do alternative language
program teachersin the regular education setting. To meet their English-language needs, LEP students
with disabilities receive "bilingua support,” which is described as tutoring by bilingual paraprofessionals.

Some L EP studentsreceiving special education services do not also receive alter native language
services at al schoals; this was confirmed by areview of student records. Some L EP students who
receive alternative language services, receive less service time on average than other LEP students.



